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Animal Science Products, Inc. v. Hebei Welcome Pharmaceutical Co.: Respect but Verify: Foreign 
Government Statements of Foreign Law Do Not Get Conclusive Deference 

 
In Animal Science Products, Inc. v. Hebei Welcome Pharmaceutical Co.,1 the Supreme Court, in a brief 
decision, unanimously reversed a unanimous Second Circuit panel and ruled that when determining foreign 
law, “[a] federal court should accord respectful consideration to a foreign government’s submission, but is 
not bound to accord conclusive effect to the foreign government’s statements.”2 Although the ruling may 
offend the Chinese government, which had argued strenuously that anything but conclusive deference 
would be disrespectful and would have foreign policy consequences, it is consistent with international 
practice and very likely the practice of the Chinese government itself. 
 
The case began in 2005 when American buyers of vitamin C sued Chinese sellers (who supplied roughly 
80% of the worldwide market), alleging that they had agreed to fix the price and quantity of vitamin C 
exports to the United States. The price-fixing was allegedly conducted through a cartel facilitated by their 
trade association, the Chamber of Commerce of Medicines and Health Products Importers and Exporters, 
all in violation of section 1 of the Sherman Act.3 
 
The defendants moved to dismiss under the doctrines of act of state, foreign sovereign compulsion, and 
international comity, arguing that the cartel was required under Chinese law. China’s Ministry of 
Commerce (“Ministry”) submitted an amicus brief supporting all three defenses, asserting that it had 
mandated the cartel. 
 
There is no question that had the cartel been mandated by the Chinese government, the defendants would 
not have been liable. But the district court, denying the motion to dismiss, cited evidence that the cartel was 
voluntary and that the record at that point was “too ambiguous to foreclose further inquiry into the 
voluntariness of [the Chinese sellers’] actions.”4 

 

Following a $153 million verdict for the plaintiffs at trial, the defendants appealed to the Second Circuit, 
which unanimously reversed the 2008 denial of the motion to dismiss. According to the Second Circuit, the 
district court, for reasons of comity, should have declined to take jurisdiction over the case in the first place. 
The comity analysis required a determination of whether there was a true conflict between the requirements 
of U.S. law and the requirements of Chinese law. An agency of the Chinese government—the Ministry—
had submitted an amicus brief and some letters stating that there was a conflict. The question then became 
one of what degree of deference the district court should have shown to the Ministry’s statements.5 If 
conclusive deference must be shown, then the Ministry’s claim that a true conflict existed was enough to 
establish that it existed, and (in the Second Circuit’s view) comity then required the court to decline to 
exercise jurisdiction. 
 
If less than conclusive deference is required, then a court may decide that it will not simply take a foreign 
government’s word for it that a true conflict exists. This means that the court can then examine the sovereign 
compulsion defense. That is the position that the district court took when it denied dismissal in 2008. 
 



In their petition for certiorari, the plaintiffs asked the Supreme Court to review three issues, but the Court 
granted certiorari only with respect to the deference issue, on which there was a circuit split.6 The Solicitor 
General, at the Court’s invitation, had previously submitted an amicus brief urging the Court to grant 
certiorari only on the deference issue and to reverse the Second Circuit. 
 
The key question in the deference issue is whether, no matter what the evidence to the contrary, a court 
should take the word of a foreign government as to what its law requires. Specifically, the Second Circuit 
held: “[W]hen a foreign government, acting through counsel or otherwise, directly participates in U.S. court 
proceedings by providing a sworn evidentiary proffer regarding the construction and effect of its laws and 
regulations, which is reasonable under the circumstances presented, a U.S. court is bound to defer to those 
statements.”7 
 
The issue of deference was framed by all sides as that of the relationship between Federal Rule of Civil 
Procedure (“FRCP”) 44.1 and a 1942 Supreme Court case, United States v. Pink.8 FRCP 44.1 provides that, 
when determining foreign law, a court “may consider any relevant material or source, including testimony, 
whether or not submitted by a party or admissible under the Federal Rules of Evidence.”9 The plaintiffs (as 
well as the district court and amicus briefs submitted by a number of professors of civil procedure10) argued 
that this means that nothing can be taken as conclusive. That is, the court should inquire into all relevant 
evidence and do the best it can. 
 
Pink, on the other hand, was cited by the defendants and the Second Circuit as requiring conclusive 
deference. One argument against Pink is to say that it was superseded by FRCP 44.1, but another argument 
is to say that the Second Circuit vastly overread what Pink commands. 
 
Pink actually has very little to say about the degree of deference to be given to a foreign government’s 
interpretation of its own law. It is not really about comity at all; it is about respecting the foreign affairs 
powers of the executive branch. The Russian government had nationalized the assets of all Russian 
insurance companies, including one with a branch and assets in the United States. When establishing 
diplomatic relations with Russia, the United States and Russia agreed that Russia would assign all its claims 
over Russian property in the United States to the federal government. The question then arose as to whether 
the original nationalization decree covered assets abroad. The People’s Commissariat for Justice of Russia, 
at the request of the U.S. government, then issued a document stating that it did. The Court spent no time 
discussing whether it deserved deference. In a mere two sentences, it found the People’s Commissariat 
qualified to interpret Russian law and then pronounced its interpretation conclusive.11 Almost all of the 
discussion was about whether New York law and court rulings could take precedence over the deal worked 
out by the executive branch and the Russian government in the course of establishing diplomatic relations. 
 
Writing for the Court in this case, Justice Ginsburg found FRCP 44.1 determinative. Adopted in 1966, 
FRCP 44.1 changed foreign law determinations from questions of fact to questions of law, thus freeing 
courts to use whatever sources they deemed relevant. The Court disposed of Pink in two sentences. First, it 
noted that Pink was decided before the adoption of FRCP 44.1, implying that it had thus been superseded. 
Second, it noted the special circumstances under which Pink was decided, including the fact that the 
executive branch had requested the very interpretation at issue, thus essentially limiting Pink to its facts. 
 
The Court then noted that the rule of conclusive deference required the Second Circuit to ignore relevant 
evidence bearing on the accuracy of the Ministry’s statements—for example, the fact that the Ministry had 
previously stated to the World Trade Organization that it had given up export administration of vitamin C 
at the end of 2001.12 
 
Perhaps most damaging to the position of the defendants, the Chinese government, and the Second 
Circuit—that international comity and appropriate respect for foreign governments required a standard of 



conclusive deference—was the inability of counsel for the Ministry in oral argument to show 
that any country, let alone China, had adopted the standard of deference they were urging on the Court for 
the United States. As Justice Kagan stated, 

I mean, it seems as though if some country used that rule, you’re a great lawyer, you would 
be able to tell us that some country used that rule. . . . [H]ow can you say that the only thing 
that shows respect to foreign governments is to do something that we don’t know that any 
other foreign nation does?13 

In her opinion for the Court, Justice Ginsburg made a similar point: while acknowledging the force of the 
Second Circuit’s view that the United States should do for other nations what it expects them to do for it, 
she rejected the implicit premise that the United States expects conclusive deference. Quite the contrary, 
she wrote: “[T]he United States, historically, has not argued that foreign courts are bound to accept its 
characterizations” of U.S. law.14 She also cited two relevant international treaties, neither of which calls for 
conclusive deference to a foreign government’s statement of its own law.15 
 
How much deference should be granted, then? The Court declined to adopt a specific verbal formula, opting 
instead to identify various factors affecting the weight to be given to a foreign government’s statement: 
“[T]he statement’s clarity, thoroughness and support; its context and purpose; the transparency of the 
foreign legal system; the role and authority of the entity or official offering the statement; and the 
statement’s consistency with the foreign government’s past positions.”16 
 
Although the Ministry suggested in its amicus brief that anything other than conclusive deference was 
“profoundly disrespectful” and could “cause an international incident,”17 these concerns seem exaggerated. 
As the Court’s opinion and an amicus brief pointed out, the standard adopted by the Court in this case—
respectful, but not conclusive, deference—is the one prevailing around the world and the one expected by 
the United States itself. It is also the standard that many U.S. courts have been applying for years, apparently 
without incident. While the determination of foreign law, especially in a jurisdiction so different from the 
United States as China, is unquestionably a difficult task, it is one that courts have no alternative but to 
undertake. FRCP 44.1 instructs courts to find the truth with whatever sources the court deems appropriate; 
that task cannot be accomplished by willful blindness to all but one source. 
 
A final interesting feature of the case—not addressed by the Court, because not directly relevant to its 
holding—was the picture of the Chinese legal system implicitly endorsed by the Chinese government. The 
defendants’ expert at the trial stage, Professor Shen Sibao, argued that looking for Chinese law in formal 
pronouncements was a mistake: 

Many official requirements are also transmitted through communications that may consist 
of department documents or oral directions, even including telephone calls. It is not the 
form of communication that creates its binding character, but the source and authority of 
the party giving the direction. Regardless of form, to the extent that these directions come 
from people in superior authority they are no less binding and obligatory on subordinates 
and the companies than any other type of “law.”18 

In other words, all of Chinese law is a set of commands within a hierarchy. There is no process-based 
Hartian rule of recognition;19 the rule of recognition is simply, “Is the person giving this order my superior?” 
This picture of the Chinese legal system is consistent with the quasi-military model espoused by some 
scholars of Chinese law, but not with the picture of a society governed by the rule of law that China would 
like to present to the world. 
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